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Summary

Headlines

The Environmental Information Regulations 2004 (EIR) give rights of public access to environmental information held by public authorities.

The overarching purpose of the EIR is to encourage straightforward access to environmental information. However, in certain instances, public authorities can charge for supplying environmental information, but the charge must be reasonable and take into account the aims of the Regulations.
A routine charge for EIR requests should be avoided and the Policy sets out examples of the type of information that will and will not be charged for. A charge cannot be made where an applicant wishes to inspect the information or a list or register in situ. Allowable costs include staff time, overheads and disbursements. Other costs such as maintaining a database cannot be included. Commercial charges are permitted in relevant circumstances.

Information that is not deemed as environmental for the purposes of the EIR will be dealt with under the appropriate legislation (such as the Freedom of Information Act 2000, Data Protection Act 1998) and this Policy will not apply to such information.

This Policy sets out when a charge may or may not apply and the process for applying the charge and has been based on guidance issued by the Information Commissioner’s Office (ICO).

Distribution - who needs to be aware of this policy?
The Policy applies to all employees of Cornwall Council including elected Members, contract, agency and temporary staff, volunteers and employees of partner organisations working for the Council. It also applies to wholly owned companies of Cornwall Council, including the CORSERV group of companies such as CORMAC, Cornwall Housing and Cornwall Development Company (CDC). Additionally, the Policy is also designed to provide members of the public with a comprehensive outline of the charging considerations to ensure the Council is being open and transparent with the charging considerations which are based on guidance and legislation produced by the Information Commissioner’s Office (ICO).

Context
Background - why this policy is needed

As highlighted, although the overarching purpose of the EIR is to encourage straightforward access to environmental information and routinely charging for environmental information should be avoided, public authorities can charge for supplying environmental information as long as the charge is reasonable. Therefore, the Policy has been produced to ensure that in applying any charges, these are balanced against the overarching transparency and access aims of the EIR.
Objectives - what the policy aims to achieve

The Council receives many requests for information, some of which are deemed as environmental related information under the Environmental Information Regulations 2004 (EIR).  Although the overarching purpose of the EIR is to encourage straightforward access to environmental information and routinely charging for environmental information should be avoided, public authorities can charge for supplying environmental information, as long as the charge is reasonable. 

Therefore this Policy has been produced as it is essential that staff and requestors are clear as to the type of information that is deemed as environmental under the EIR, what information will be subject to a charge under Regulation 8 of the EIR, what the charge will be and any special measures and exclusions to the general Policy.
Scope – what the policy covers

As highlighted above, the Policy applies to all employees of Cornwall Council including elected Members, contract, agency and temporary staff, volunteers and employees of partner organisations working for the Council. It also applies to the Council’s Arm’s Length Organisations, including CORMAC, Cornwall Housing and Cornwall Development Company (CDC) as wholly owned companies of Cornwall Council. Additionally, the Policy is also designed to provide members of the public with a comprehensive outline of the charging considerations.

In terms of key issues, the Policy aims to highlight the type of information that is subject to a charge (or not as the case may be), how the charge is calculated, the process when a charge is applied and any exclusions to the Policy.
Policy Details
The following considerations have been drawn up by referring to the Information Commissioner’s Office (ICO) guidance “Charging for Environmental Information (Regulation 8)” Version 1.5 March 2016. Please refer to the ICO guidance document for fuller and more detailed information.

General Charging Principles
The overarching purpose of the EIR is to encourage straightforward access to environmental information. A charge can be made for supplying the information, as long as the charge is reasonable and takes into account the aims of the Regulations. A routine charge for all EIR requests should be avoided. A charge can include staff costs (including overheads) in locating and supplying the information to the applicant, as well as disbursements costs. It cannot include maintaining a database, nor penalising an applicant for poor records management. A schedule of charges must be published, as well as information on when charges will be waived. A charge cannot be made for inspecting any lists, registers or information in situ.

What information can be provided with or without a charge?

The Council is mindful that although the EIR allow for a charge to be made in providing environmental information, this must be balanced against the general principles of making environmental information available where possible and to not routinely apply a charge.  Therefore the Council has used the approach that high level, factual information should be supplied without charge, whereas underlying and background information (such as email trails informing decisions or results, background documents, third party exchanges and information covered by a commercial charge) would be subject to a charge. This approach would allow the Council to adhere to the general principles of the EIR, in that information expected to be published would be provided free of charge where publication has not already occurred, whilst applying charges to information the EIR would not expect to be routinely published.

As a guide, the type of information that is likely to be supplied without charge includes:

· Information from Lists & Registers (see below for further information)
· Survey, emission or investigation results collated as part of the Council’s statutory obligations
Information that is likely to result in a charge being requested includes:
· Email trails

· Background documents (in some instances)
· 3rd party exchanges
· Data including survey, emission or investigation results held as part of non-statutory obligations and collected in relation to commercial activities by the Council.

For a comprehensive overview of what constitutes environmental information, please refer to the Information Commissioner’s Office guidance, What are the Environmental Information Regulations.

It should be noted, that even where the Policy provides for the release of information without charge, exceptions under EIR may be applied where relevant. This means that some information may be withheld for reasons under the relevant exception(s) and is dependent on the information being requested.

What is a reasonable charge?

The Council cannot include the cost of maintaining a database or register, but it can include locating, extracting and supplying the information, as long as poor records management does not mean that the applicant will be charged unfairly or excessively. The charge must not have a deterrent effect on the right to obtain the information.

The context of a request can influence the reasonableness test. Therefore information supplied as part of necessary commercial transactions (such as a property search) may differ from a request from a local residents group concerned about pollution on their estate.

The intention of EIR is to increase public access to environmental information. Charges must be compatible with encouraging transparency and not be an obstacle. The general principle is that charges should not exceed the actual costs of producing the information.

Regulation 4 of the EIR require authorities to implement measures to improve access to environmental information. Therefore, if the Council has failed to make high level environmental information available such as through general publication on its website, it is unlikely that a charge can be made for staff time. The Council is also expected to make certain information available under the INSPIRE Regulations 2009
Where the Council requests a charge for environmental information, it must also offer advice and assistance to the requestor so they can change or narrow the request to avoid the charge. Where a narrowed or different request is received to the original request rather than receipt of the fee, this will be deemed as a new request and the 20 working time frame will start from scratch.
The Council must also be able to demonstrate how the fee was calculated, so that the requestor can understand the basis for the fee. The ICO will expect the Council to be able to justify the basis of this charge. This charge has been calculated at £27.85 per hour for the 2018/19 financial year. The charge amount will be reviewed at the start of each financial year as a minimum. Details of how this charge has been arrived at are included in our FOI/EIR Fees & Charges document.  

Disbursements

The Regulations also allow for disbursements to be charged for in relation to EIR requests, such as photocopying charges for information supplied in hard copy format. The Council’s standard charges will apply and as a guide, A4 copies are charged at 10p per sheet. Full details can be found in our FOI/EIR Fees & Charges document.
Commercial Charges

The general principle of the EIR, is that a charge should not exceed the cost of making the info available. However, there are exceptions to this such as when commercial considerations are taken into account and override the general principles of the EIR.

A market based charge can be considered as reasonable where a commercial charge is normally applied and is necessary to ensure the information continues to be collected and published by the Council in a particular manner and were the charge to cease, the information would no longer be collated in this way.  A commercial charge may also be applied if the Council is providing information from a specially run database and provides an indemnity with the information. 

A Commercial change could not generally be applied to statutory information that the Council is expected to keep or compile within the course of its role as a local authority, or to environmental data that is collected, for example, as part of a Council run project.

Details of many of our standard services and charges can be found on the Council’s website or our fees and charges page.

Other legislation

Where other legislation allows for charging, such as for property searches, where it is the case that the EIR override this and information can be requested under the EIR regime, the general EIR charging considerations will apply.
Re-use of Information

Where the Council makes a charge for information, it cannot then charge for reuse of the information. In most cases reuse will be allowed under the Re-use of Public Sector Information Regulations 2015 and will generally be available to re-use under the Open Government Licence. This is to avoid “double charging” which the EIR prevents.

Public Registers & Lists of Information

The intention of the EIR is to allow the public free access to environmental information. Therefore providing lists and registers is one method and publishing some of these under the Council’s Publication Scheme – Lists & Registers section, as well as on our general website are ways that we do this. This is an obligation under Regulation 4 to proactively and progressively disseminate environmental information held by the Council. This includes include documents that the public are entitled to access under statutory legislation, such as: 

· the Planning Register

· the Contaminated Land Register

· the Hazardous Waste Register,

· the Water Quality and Pollution Control Register

· the Register of Radioactive Substances.

However, the EIR is not limited to statutory lists and registers and should include lists and registers compiled for a number of reasons. This also includes documents relating to decision making. 
As highlighted earlier, the exception to this is where a list or register is not a statutory requirement and is only kept up to date on the basis of the Council carrying out a commercial, paid for activity. In this instance, where providing the information for free rather than applying a commercial charge would result in the ceasing of collecting this non-statutory information, the EIRs allow for charging to occur.

Examination of information in situ

The Council cannot make a charge for the public to view information in situ at a Council office. However, a charge can be made for preparing and obtaining the information to be viewed, if it is not straightforward to extract and therefore reasonable to apply a charge. 

If the information can be viewed for free at an office location, then this option must be offered if proposing to charge the applicant for sending the information to them. For example, there could be no charge where someone wishes to view air and water readings at various sites and the applicant wishes to inspect the information at an office (if it is simply a case of extracting the data from a system)

Schedule of Charges

The Regulations oblige the Council to publish a schedule of charges as part of the Council’s Publication Scheme and should include when a charge can be waived. The following information must be included:
· Standard costs involved in the supply of information, such as the charge per sheet of photocopying and the charge for providing information on CD-ROM and other formats.

· A list of priced publications.

· Any concessions offered to applicants such as pensioners and those receiving benefits.

· Circumstances where the supply of information is conditional on advance payment.

· An explanation of how charges for staff time will be calculated.

Full details of the EIR Fees and Charges can be found in the Fees & Charges section of the Council’s Publication Scheme.

Advance Payment

The EIR oblige the Council to request payment within 20 working days of receiving the request and the applicant then has 60 days to return the payment. The clock pauses during between the Council requesting and receiving the payment back.  
Wherever possible, the Council will endeavour to issue the charge within 3 working days of the receipt of the request, in order to ensure that deadlines for responding to requests are met.  To issue a charge, an EIR Fees Notice will be sent to the requestor, which outlines the fee payable, how the fee was calculated, how to make payment, how long the requestor has to make a payment and how to narrow down the request to avoid a charge (where possible).

Payment can be made by telephone by calling 0300 1234 100, or by cash or cheque in person at a One Stop Shop.  The requestor must quote the unique Lagan reference number which will be provided on the fees request letter when making the payment and advise that payment is in relation to an EIR request. The payment will then be assigned under the relevant Ledger Code by the Council. 

Refunds

If the cost of complying with the request turns out to be less than the Council’s estimate, the balance will be returned to the requestor if it exceeds £5. Therefore each service will keep a record of the number of hours spent on requests when a charge has been made, in order to ensure consistency and for audit purposes.

Affordability Issues
The Council recognises that paying a charge will not be financially viable for some people. The Council will therefore offer requestors reasonable advice and assistance in order to help them narrow down the scope of their request, to bring them within the charging threshold.

Manifestly Unreasonable Requests
Where it is estimated that complying with a request will exceed approximately 18 hours*, the Council will consider whether the request is in fact Manifestly Unreasonable under Regulation 12(4)(b) of the EIRs and will use existing procedures for doing so. This includes applying the Public Interest Test and proving advice and assistance to the requestor in order to narrow down the scope of their request. 
*The 18 hour timeframe is that used under the FOIA to determine if a request exceeds an appropriate limit. 
Con 29 (Property Search) requests
The ICO’s guidance document, “Property Searches & the EIR” has been considered in relation to the points below which cover the Council’s approach to dealing with Con 29 (Property Search Requests).
Where an official “rubber stamped” response is asked for, usually by a solicitor, the Council will apply the charges it has set out under the Charges for Property Searches Regulations (CPSR) under its full expedited service. However, when just the underlying information is requested (usually by Property Search Agents), the EIRs take precedent and the CPSR charges cannot be used. In this instance, the following principles will apply:
If an applicant wishes to inspect the information in situ, then no charge can be made. If the underlying information is asked to be sent electronically, then a reasonable charge can be made under EIR, taking into account the general charging considerations outlined earlier.

Alternatively, the ICO recommend publishing the raw data as part of the Council’s publication scheme and the Council is aiming to publish as much of this information as possible.

Further information on land charges/property searches can be found on the Council’s Local Land Charges page

Management
Policy management

The Corporate FOI & Complaints Team is responsible for implementing and managing the Policy, as well as ensuring relevant guidance and training is available. This will be in conjunction with the Council’s wholly owned companies that the Policy applies to, as well as individual services and directorates.
Breaches and non-compliance 

All staff dealing with EIR requests are expected to take this Policy into account when dealing with EIR requests. Any breaches or non-compliance should be reported to the Corporate FOI & Complaints team for consideration of any further investigation or action.
How the impact of the policy will be measured

The Corporate FOI & Complaints Team, as well as individual services/directorates will keep a record of the following information:

· Monitor volume of EIR requests received
· Number of EIR requests “withdrawn” once charges requested

· Costs recouped by the Council as a result of this policy

· Staff time spent on EIR requests once charging policy introduced
Additional or different information may be collected as appropriate during the application of the Policy. 
Evaluation and review 

As a minimum, the Policy will be formally reviewed every 12 months or earlier, if changes to legislation or ICO guidance occur. Given the number of changes made to the current version of this Policy following updated ICO guidance, an interim review of the impact of the Policy will take place after 6 months of publication of this version, with monthly reviews ongoing during this time.
Additionally, in the first 6 months where it is proposed to make a charge under the Policy, the Corporate FOI & Complaints Team and/or the appropriate legal officer will be notified and consulted to ensure a consistent application of the Policy is adhered to.
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